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at{ anfh g 3fta or?r a sri#ts rra war & atas 3er a uf zunfRetf fr
4al; T; #g 3rf@rat at 3llTlc1 ur gntar area wgda 5a at

. Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0 ~ fl'<(cb I'< cB"f Tffia=rcrr~

Revision application to Government of India:

() €tu 5ala ,ca srf@fr, 1994 cBl' tlRf 3a Rt aalg sT; ai a a i qta err 'cf51'
~-tlRf qr gg# # oifa gtaru 3mar 3ref) afra, a war, fad jrrza, Tula
fcr:rrr, attft if5ra, #ta tua, ir rf, { fact : 110001 'cf51' cBl' fl~ I

(i)_ A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, NewOf hi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
p viso to sub-section (1) of Section-35 ibid: · ·. . ·

. . . .:. . . .,.,

(ii) <.Jft ~ cBl' mR m sra }Rt gr~atgr fcRfr •f!0-sllll '< m 3R1 cbl-<'8llsi: # m
fa#t aver«n k gr usnn r una g; f , za fat qusrtr a rwr i ark a fat
#rap zm fa#t qusrrt ·m 1=fTci' 61 ufazu hhr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course.,.~l_<Pf.~~~1, ing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. -~. 4:;~~--· · (.::'.~. :~r. _
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@)2g: Trr as fat rg qr 7kg # Raffa mar u qr Ta # Raffo srahu zye area
%# I u 8qla zgcq cB' ~ cB' ~ ~ \Jff 'liffif cB' ~ fcnm ~ m ~ ~ Pilltftla % I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the m~rnufacture of the goods which are exported
to any country or territory .outside India. ·

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa 3qla #t ala zca # :f@Pf a fag it sq@h #fee ml n{ ail ha arr?zr
sit zr nr gi fu a garfa rga, 3r4ta a GRT -qrft=r cJT m<1 4'<° m 6fTc'i -ij fcmr
~ (-;:f.2) 1998 tTRf 109 GRf~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) ata sara zea (rat) Ramra81, 2001 cB' mJ:f 9 a iafa Raffe qua in z;-e
at 4Raif i, hfa sr?gr uf srsgr hf« f#fas Rt 'BR:[ * ·4la-<iC'1-~ ~~
3er #t at-at ,fai rer sea 3m4ea fhu ur af; Ir# rr ala g.l gr sfhf*~ tTRf 35-~ -ij Frrtlfft=r ~ * :f@Pf a r arr €tr-s air st 4f aft et#t
mfITT[1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
3"5-EE of CEA, 1944, under Major Head of Account.

(2) Rf@G 3ma4a # er sf icaav g ala u) z swa a mm ffl 200/--c#R=r
:f@Pf cITT ~ 3tR l:ifITT fi <:>P "1-<cb½ ~~ ~ 'G'lJlGT m -ar 1 ooo /- cITT -c#R=f :r@Fl" cITT ~ I

. .

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zrc, #ta sari zca ya tar a 3r#lat mrnf@err #fa 3rfta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu 5ra zrca srfefu, 1944 cITT tTRf 35-GlT/35-~ sinfa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(as) saafa aRha 2 («)a iaar; gar # 3rarar st r@a, a4tat a i@ zrc,
#ta Gala zca vi taa a4)Rt =uruf@an (free) 4t ufa ft; 40f8al, 3rarrar&
~ 2nd'Bfffi, islg,91cil 'J..fcFf, '3-lfl{cll ,·fut1{-ilJI{, '3-ltfl--JC(lisllC(-380004

(a) To the west regional bench ofCustoms, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. - ,t>,
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The appeal to the Appellat~ .. Tribunal sh1:t!I be;. Ji led in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bani< draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) . zuf gr 3mara{ sr#ii ar mil star at u@ts er sir # fg #tr ant :fldA
'344cfd ~ 'fl" fclxlT urt a1kg < qr stg #ft fa fum i:rcft cITTlf 'fl" m cB" ~
zrnrferf 3@)1 znrzn@raw at ya 3r@a znr €tu zl atv 3ma fan nrat &
In case of the order covers a number of order-in-Original, fee. for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if.excising Rs. 1 lacs fee of Rs.100/- for each.

· (4)· ~I.Qlc1.Q ~~ 1970 ~~ cBl" ~-1 a siafa fefRa fag 31gr U#
3a4aa zr par zenfenfa Rofu 7if@art sn2 r@las l vs ,fag .6.so ha
cbl~ll11c1.Q ~ fe-cBc "c1TlT sir afeg

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga it ii@a mai at A iaral aa Ru#i al sit ft ezul nl cbMd ~ \i'ITcTT % \if!"
#tar zyea, €tr area yc vi @ta1as 3r4ala nzanf@raw(ruff@f@) fr, 1982 "B A'l%c=r
%1

0

Attention is invited to the rules covering these and other related matter contended in the
Custorps, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

4w Rt zrca, it Gura zgca ya ara 3r@)a =nznf@raw(frec),#
JRerf)ct me i aaarj4Demand) vi de(Penalty) 'cf5T 10% 'crcf \JfJ=IT~
sfarf 1area#fa, srfroar ga \JfJ=IT 10~~% !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#tu3nrayeajharah 3fcl11d,~Q11IT "~ cf51" l=f1TT"(Duty Demanded)
a. (Section)~nD i\5~~fi~;
z furnaz 2fez a6tft,
a hr@z3fez fitksRu 6haa auft.

> uqasr«iR er8leagedqf sar a~leraa, sr8he@' afara fg q&fsar far ·rar
i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre

. deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
. mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section- 83 & Section 81:) of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; ..
(iii) amount payable under Rule 6 of the Cenvat Credit Ru!es. . .

<r err2rkwR er@her u@rasu#war carer zyea errar zyeso ar aus faff@a tar fagg yea k 1o%

Jaru antsri#aeaus frarR@at asausk 1o4taru alsas]

In view of above, an appeal against this order shall lie bef91=@-tA~ribunal on payment of
10% of the duty demanded where duty or duty and penaltyt9.~"'];{B_.~~e., or penalty,· where
penalty alone is in dispute." % el
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ORDER IN APPEAL

The present appeal has been filed by M/s Kushal Vijaykumar

Advani, 116, Himalaya Arcade, Opp. Vastrapur Lake, Ahmdabad -380

054 (hereinafter referred to as the "appellant') against Order in Original

No. CGST-VI/Dem-397/Kushal/AC/DAP/2022-23 dated 10.03.2023

[hereinafter referred to as "impugned order"] passed by the Assistant

Commissioner, CGST, Division VI, Ahredabad South (hereinafter

referred to as "adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were not

found to be registered with Service Tax department. They are holding

PAN No. BGHPA7551C. As per the information received from the

Income Tax Department, the appellant had earned substantial service

income amounting to Rs. 18,40,434/- during 2014-15, however did

not obtain service tax registration and did not discharge service tax.

The appellant were sought to provide documentary evidence in respect

to the above mentioned income, which they failed to produce.

0

Therefore, the appellant were issued Show Cause Notice bearing

No. V/WS06/O&A/SCN-183/2020-21/\1/S0602 dated. 24.09.2020,

wherein it was proposed to:

a) Demand and recover an amount of Rs. 2,27,478/- for the FY.

2014-15 to 2016-17 under proviso to Sub Section (1) of Section

73 of the Finance Act, 1994 along with interest under section 75

of the Finance Act 1994.

b) Impose penalty under the provisions of Section 70, 77 (1) and 78

of the Finance Act, 1994.

3. In reply to the SCN it is submitted by the appellant that the

appellant are running a business of sound recording and other allied

activities thereof and from the said business they had earned gross

receipt amounting to Rs. 18,40,434/- out of which they had earned

income Rs. 6,40,144/- from sale of goods and had received income of

Rs. 12,00,290/- by rendering the service. On the basis of documentary

evidence i.e. P & L Account, Balance Sheet, etc. for· FY. 2013-14 and

2014-15 submitted by the appellant the adjudipating authority found- , 'no.
. 4 -/4,, %t
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that income of Rs. 6,40, :h44/i:d· was not taxable service income as the
s:° %¢¥

said income had been earned by the appellant from sales of good,

which was covered under negative. list as per section 66D (e) of the

Finance Act, 1994 (hereinafter referred to as 'the Act). Further, the

remaining income of Rs. 12,00,290/- earned from sound recording

service was covered under taxable service; as such. the appellant were

under the liability to pay service tax thereon. The adjudicating

authority also found income received during FY. 2013-14 was less

than 10 lakhs. In view of the above, the order was passed revising the

service tax liability wherein:

a) The demand of service tax amounting to Rs. 24,756/- was

confirmed along with interest.

b) Penalty amounting to Rs. 24,756/- was imposed under 78(1) of

O the Finance Act, 1994.·

c) Penalty amounting to Rs. 40,000/- was imposed under 70.and

Rs. 10,000/- under 77(1) of the Finance Act, 1994.

d) · The appellant vide letter dated 11.05.2023 informed that they had

paid tax along with interest and 25 % of penalty imposed under

section 78(1) of the Act under protest total amounting to Rs.

61,029/-. They request to consider the above amount as pre

deposit in terms of provision of 35F of the Central Excise

Act,1944.

0 4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant havepreferred the present appeal

on the following grounds:

► The service alleged to be provided in the instant case is a 'works

contract service' following ratio in judgment pronounced in the

case of M/ s Agarwal Colour Advance Photo System [2020(4) TMI

799-Madhya Pradesh H.C.]. In view of Rule. 2A of the service tax

rules, 1994 the appellant is liable to discharge service tax on 70

% value only (i.e. 70% of Rs. 12,00,290/-= Rs. 8,40,203/-). As the
said amount being less than 10 lakhs is exempted in view of

notification no. 33/2012-ST dated 20.06.2012 and hence the

appellant is not liable to discharge an serviee tax.. 4e- Ra,

5



► The demand confirmed by the impugned OIO was raised only on

the basis of Income Tax Return filled by the applicant. As such

data received from Income tax Return cannot be used for
'

determining service tax liability unless there is conclusive

evidence. The appellant relied upon following decision in support

· of the above submission

1. Indus Motor Company Vs. CCE 2007-1855-CESTAT-Bang:

2008(9) STR (Tri. Ban.)

2. Synergy Audio Visual Workshop Pvt . Ltd. Vs. CST, 2008-809

CESTAT-Bang.

3. Kush Constructions Vs. CGST NACIN 2019(34)GSTL 606
.

4. Luit Developers Pvt . Ltd. 2022 (3) TMI 50 CESTAT

5. CCE Vs. Deluxe Enterprises 2011 (22) STR 203

► Show Cause notice pertaining to the period April 14 to September

2014 is barred.by limitation even under the proviso of section

73(1) of the Act.

0

► SCN is issued based on assumption and presumptions and hence

vague and incoherent.

>» The extended period for issuing Show Cause Notice as prescribed

under section 73(1) is inapplicable in the instant case. The short

payment of service tax as mentioned in the impugned Show

Cause Notice is not because of reason of fraud, collusion, willful 0
misstatement or suppression of facts or contravention of any

provision of service tax or rules is made with an intent to evade

payment of . service tax. The appellant did not

willfully/ deliberately suppress any facts. In other words, there

was no positive act by the appellant to evade the service tax. In

this regard the appellant relied upon the following decisions

1. Oriental Insurance Company Limited (2021 (5) TMI 869)

(CESTATE, New Delhi)

2. Om Sai Professional Detectives and Secutirites Service Pv.t Ltd.

Vs. CCE {2008-12-TR 79 (Tri. Bang)}

3. Uniworth Textiles ltd. vs. CCE-2013 2 ELT 161 (S.C.)
r AT'6 sr.
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>» The appellant had notcollected service tax from the recipient of

service as substantial income is earned form the activity of sale of

goods. The appellant relied upon following decision in support of

the above submission

1. Balaji Manpower Service Vs. UOI 2019 (31) GSTL 418 (P&H)

2. M/s Honda Cars India Ltd. Vs. CCE and vice-versa, 2018(3)

TMI 257(CESTAT New Delhi)

3. Hi-Line Pens Ltd. Vs. CCE, Delhi-2017(5) GSTL 423 (Tri-Del.)

4. Hans Interior Vs CCE-2016-TIOL-1155-CESTAT-Chennai

5. Loop Mobile India Ltd. Vs CCE-2016-(959)-CESTAT-MUM

6. Polaris Software Lab Ltd. Vs. CCE -2016(427)-CESTAT-MAD

7. Saraswati traders vs CCE (1569)-CESTAT-ALL

)>. Even if service tax is payable the appellant is eligible to discharge

service tax on actual receipt.

► In respect to interest on delayed payment of Service tax the
4•

appellant submit that as the service tax is not leviable, interest

under section 75 of Finance Act, 1994 cannot be recovered.

Reliance is placed on the . case of Sundaram Textiles Ltd.

2014(36)STR 30(Mad.).

0
)> Similarly, since the appellant are not liable to pay service tax,

demand of penalty under section 77 (1) does not arise.

► · Penalty under section 78 of the Finance Act, 1994 cannot be

imposed merely due to failure to disclose or declare as it would

not be amount to suppression. The applicant relied upon the case

of Anand Nishikawa Co. Ltd. Vs. CCE, Meerut in support of the

above submission. In this regard Reliance is placed on the

following judgments of the Hon'ble Supreme Court

1. Collector Vs. Chemphar Drugs & Liniments-1989(40)ELT 276

(S.C.)

2. Padmini Products Vs CCE

3. Sarabhai M. Chemicals

168=2005(179)ELT 3(8.C.)
7
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4. Pahwa Chemicals Pvt. Ltd. Vs Commissioner-2005 (189) ELT

257 (S.C.)

5. Uniworth Textiles Ltd. Vs. Commissioner-2013(288)ELT

161(8.C.)

6. CCE Vs. Sh. Suthan Promoters 2010-623-HC-MAD-ST

► Since the appellant are not liable to register under the Act, late fees

of Rs. 40,000/- under section 70 of the Act cannot be imposed on the

applicant

5. Personal Hearing in the case was held on 28.07.2023. Ms. Labdhi

Shah, CA, appeared on behalf of appellant for the hearing. She

reiterated the submissions made in appeal memorandum. She stated

that the appellant had provided works contract service in respect of

recording of sound in the media which was supplied with materials to

the customers and therefore the appellant is eligible for abatement.

Subject to the extending abatement and threshold exemption, the

appellant is not liable to pay service tax.

6. I have gone through the facts of the case, submission made in the

Appeal Memorandum, oral submissions made at the time of personal

hearing and the material available on record. The issue before me for

decision is whether the impugned order passed by the adjudicating

authority confirming demand of service tax amount of Rs. 24,756/

along with interest and· penalties, considering the facts and

circumstances of the case, is legal and proper or otherwise. The dispute

pertains to the period FY. 2014-15.

7. It is observed that the demand of service tax vide Show Cause

Notice (supra) was raised against the appellant on the basis of the data

received from Income Tax department. As per the data received from

Income Tax department, the appellant had received Rs. 18,40,434/

during FY. 2014-15 and received no income during FY. 2015-16 and

2016-17. On the basis of documentary evidence i.e. P & L Account,

Balance Sheet, etc. for F.Y. 2013-14 and 2014-15 submitted by the

appellant the adjudicating authority found that out of the gross receipt

of Rs. 18,40,434/- during FY. 2014-15 Rs. 6,40,144/- was not'taxable

service income as the said income had been earned by the appellant

from sales of good, which was covered under ne ati' as per section
8
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66D (e) of the Act. Further, the remaining income of Rs. 12,00,290/

earned from sound recording service was covered under taxable service;

as such the appellant was under the liability to pay service tax thereon.

The adjudicating authority also found income received during F.Y.

2013-14 was less than 10 lakhs. In view of the above, the order was

passed revising the service tax liability as shown under:

Sr. Description 2014-15
No.
1. Total Income 18,40,434

.2. Less-Non-taxable value (trading of 6,40,144goods)

3. Less-SSI exemption (Notification 10,00,000No. 33 of 2012)
4. Gross Taxable Value 2,00,290
5. Service Tax Payable@ 12.36% 24,756

8. It is observed that the contention of the appellant is that service

provided by way of sound recording is works contract service as in

execution of the service transfer of property in goods component like

pendrive were used and which are liable to sales tax. Therefore I find

that it is not disputable that the appellant is liable to pay service tax

only on the 70% of valuer Considering the receipt of the appellant

during FY 2014-15 was only Rs. 12,00,290/- the abated taxable value

is amounting to Rs. 8,40,203/-, which is below the threshold limit of

Rs. 10 lakhs. The adjudicating authority held that the appellant had

received income of Rs. 6,42,567/- in 2013-14 which is also below the

threshold limit of Rs. 10 Lakhs. Therefore, in terms of Notification No.

33/2012-ST dated 20.06.2012 the appellant are not liable to pay any

service tax in respect of the taxable services provided by them during

F.Y. 2014-15.

9. For ease. of reference I reproduce the relevant legal provs1on

contained under Section 65B (54) of the Act as below:

(54) "works contract" means a contract wherein transfer of property in
goods involved in the execution of such contract is leviable to tax as sale of
goods and such contract is for the pur- rying out construction,
erection, commissioning, installation 'ng out, repair,

9



maintenance, renovation, alteration· of any movable or immovable property

or for carrying out any other similar activity or a part thereof in relation to
such property;

Further, the legal provisions contained under Rules 2A of the Service

Tax (Determination of value), 2006 are reproduced below: .

"2A. Determination of value of service portion in the execution of a works

contract.

Subject to the provisions of section 67, the value of service portion in the

execution of a works contract, referred to in clause (h) of section 66E of the

Act, shall be determined in the following manner, namely:

(i) Value of service portion in the execution of a works contract shall be
equivalent to the gross amount charged for the works contract less the value

of property in goods transferred in the execution of the said works contract.

(ii) Where the value has not been determined under clause (i), the person ()
liable to pay tax on the service portion involved in the execution of the works
contract shall determine the service tax payable in the following manner,

namely:

(A) in case of works contracts entered into for execution of original works,
service tax shall be payable on forty per cent of the total amount charged for

the works contract;

(B) in case of works contract entered into for maintenance or repair or
reconditioning or restoration or servicing of any goods, service tax shall be

payable on seventy percent of the total amount charged for the works

contract;

(C) in case of other works contracts, not covered under sub-clauses (A) and

(B), including maintenance, repair, completion and finishing services such
as glazing, plastering, floor and wall ti!ing, installation of electrical fittings of

an immovable property , service tax shall be payable on sixty per cent. of the

total amount charged for the works contract;

10. In view of the above provision, I find that the service provided by

way of sound recording is works contract service as in execution of the

service transfer of property in goods component like pendrives were

used and which are liable to sales tax. The taxable value during FY.

2014-15, after applying abatement@ 30% · Works Contract
10
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Service entered into for maintenance or repair or reconditioning or
Y,-' ·.'e '.3

restoration or servicing of any .goods amounting to Rs. 12,00,290/

comes to Rs. 8,40,203/- Accordingly, the total taxable value of the
.¢ . '

appellant from providing taxable services during FY. 2014-15 is

amounting to Rs. 8,40,203/-, which is below the threshold exemption

limit of Rs. 10 lakhs as per Notification No. 33/2012-ST dated

20.06.2012. Consequently, the appellant are not liable to pay service

tax on the income. In view thereof, I am of the considered view that the

adjudicating authority has erred in confirming the demand of service

tax amounting to Rs. 24,756/- for FY. 2014-15.

11. Accordingly, in view of my foregoing discussions, I set aside the

impugned order passed by the adjudicating authority for being not

legal and proper and allow the appeal filed by the appellant.

12. Since the demand of service tax is not sustainable on merits,

there does not arise any question of interest or penalty in the matter.

The appeal filed by the appellant stands disposed of in
above terms.

0

•
Superintendent(Appeals)

CGST Ahmedabad.

BY RPAD/ SPEED POST

To
M/s. Kushal Vijaykumar Advani,
116, Himalaya Arcade,
Opp. Vastrapur lake,
Ahmedabad -380 054
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s5(Shiv Pratap Singh)

. Commissioner (Appeals)
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The Assistant Commissioner
CGST & Central Excise
Division VI, Ahmedabad.

Respondent

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner Central GST, Ahmedabad South.

3. The Asstt. Commissioner (HQ System) Central GST, Ahmedabad

South (for uploading the OIA).

4.6uara Fe.
5. P.A. File.
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