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~ . Any pérson aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of india:
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(i), A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of ReVenue,_A‘“ Floor, Jeevan Deep Building, Parliament Street, New
DFhi _110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first -

prpviso to sub-section (1) of Section-35 ibid : o R
i . ) ."
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the coursg. ' ing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. . _@,gﬁ\&« o
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(A)  In case of rebate of duty of excise on goods exported to any country or terri;cory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ’

(@) aﬁwwgﬂmﬁmﬁwmﬁfbw(ﬁummwaﬁ)ﬁah%wwﬁl

(B) In case of goods exportéd outside India export o Nepal or Bhutan, without paymerﬁ of
duty. ’
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(c)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and.such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT e, SEN SedTeT Yoo U WaT R I e & Uity -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. .
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@)  To the west regional bench of Customs, Excise & Service Tax Appellate‘ Tribunal (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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lhe appeal to the Appellate, Tribunal shall be filed in quadruplicate in form EA—o as
prescribed under Rule 6 of Central Exolse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.8.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) sﬁaﬂ?ﬂaféﬂqmaiaﬁﬁwwmﬁwﬁaﬁaﬁeﬁ?vﬁwwﬁﬁﬁmw%ﬁ
gﬁmﬂm cbvqm TG gocb@ﬁqlqwaﬁﬁﬁﬁwfﬁﬂv_w@m’rﬁ@) oo, 1982 % ffga
| .

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
_deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

. mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken; S
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules. o
5 SR P T Srdier UIIeur & WHel W51 Yoo SudT <memméﬁwﬁﬁww% 10%
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ribunal on payment of
], Or penalty, where

In view of above, an appeal against this order shall lie befg e—th S
10% of the duty demanded where duty or duty and penalty @amcdls%m
penalty alone is in dispute.” /2'\
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ORDER IN APPEAL

The present appeal has been filed by M/s Kushal Vijaykumar
Advani, 116, Himalaya Arcade, Opp. Vastrapur Lake, Ahmdabad -380
054 (hereinafter referred to as the “appellant”) against Order in Original
No. CGST-VI/Dem-397/Kushal/AC/DAP/2022-23 dated 10.03.2023
[hereinafter referred to as "impugned order”] passed by the Assistant
Commissioner, CGST, Division VI, Ahmedabad South (hereinafter

referred to as “adjudicating authority’).

2.  Briefly stated, the facts of the case are that the appellant were not
found to be registered with Service Tax department. They are holding
PAN No. BGHPA7551C. As per the information received from the
Income Tax Department, the appellant had earned substantial service
income amounting ’Eo Rs. 18,40,434/- during 2014-15, however did
not obtain service tax registration and did not discharge service tax.
The appellant were sought to provide documentary evidence in respect
to the above mentioned income, which they failed to produce.
Therefore, the appellant were issued Show Cause Notice bearing
No. V/WS06/0&A/SCN-183/2020-21/WS0602 dated. 24.09.2020,

wherein it was proposed to:

a) Demand and recover an amount of Rs. 2,27,478/- for the F.Y.
2014-15 to 2016-17 under proviso to Sub Section (1) of Section
73 of the Finance Act, 1994 along with interest under section 75
of the Finance Act 1994. |

b) Iﬁlpose penalty under the provisions of Section 70, 77 (1) and 78
of the Finance Act, 1994. |

- 3. In reply to the SCN it is submitted by the appellant that the
appellant are running a business of sound recording and other allied
activities thereof and from the said business they had earned gros.s
receipt amounting to Rs. 18,40,434/- out of which they had earned
income Rs. 6,40,144 /- from sale of goods and had received income of |
Rs. 12,00,290/- by rendering the service. On the basis of documentary
evidence i.e. P & L Account, Balance Sheet, etc. for F.Y. 2013-14 and
2014-15 submitted by the appellant the adjdgdfcjgting authority found
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that income of Rs. 6,40,%44 /- was not taxable service income as the

said income had been eam By the appellant from -sales of good,

which was covered under né‘gative_‘lis},:t as per section 66D (e) of the
Finance Act, 1994 (ﬁéreinafter referred to as 'the Act). Further, the
remainiﬁg income of Rs. 12,00,290/- earned from sound recording
service was covered under taxable service; as such-the appellant were
under the liability to pay service tax thereon. The adjudicating
authority also found income received during F.Y. 2013-14 was less
than 10 lakhs. In view of the above, the order was passed revising the

service tax liability wherein:

a) The demand of service tax amounting to Rs. 24,756/- was
confirmed along with interest.

b)  Penalty amounting to Rs. 24,7 56/- was imposed under 78(l) of
the Finance Act, 1994.-

¢) Penalty amounting to Rs. 40,000/~ was imposed under 70-and
Rs. 10,000/- under 77(1) of the Finance Act, 1994,

d)" - The appellant vide letter dated 11.05.2023 informed that they had
paid tax along with interest and 25 % of penalty imposed under
section 78(1) of the Act under pfotest total amounting to Rs.
61,029/-. They request to consider the above amount as pre-
deposit in terms of provision of 35F of the Central Excise

Act,1944.

4. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present appeal

on the following grounds:

>  The service alleged to be provided in the instant case is a ‘works
contract service’ following ratio in judgment pronounced in the
case of M/s Agarwal Colour Advance Photo System [2020(4) TMI

- 799-Madhya Pradesh H.C.]. In .vieW- of Rule 2A of the service tax
rules, 1994 the appellant is liable to discharge service tax on 70
%yalue only (i.e. 70% of Rs. 12,00,290/-= Rs. 8,40,203/-). As the |
said amount being less than 10 lakhs is exempted in view of
notification no. 33/2012-ST dated 20.06.2012 and hence the

appellant is not liable to discharge any-serviee tax.




The demand confirmed by the impugned OIO was raised only on
the basis of Income Tax Return filled by the applicant. As such
data received from Income tax Return cannot be used for
determining service tax liability unless there is conclusive
evidence. The appellant relied upon following decision in support

‘of the above submission

1. Indus Motor Company Vs. CCE 2007-1855-CESTAT-Bang:
2008(9) STR (Tri. Ban.) -

2. Synergy Audio Visual Workshop Pvt. Ltd. Vs. CST, 2008-809-

CESTAT-Bang. .
3. Kush Constructions Vs. CGST NACIN 2019(34)GSTL 606
4. Luit Developers Pvt. Ltd. 2022 (3) TMI 50 CESTAT

5. CCE Vs. Deluxe Enterprises 2011 (22) STR 203

Show Cause notice pertaining to the period April 14 to September
2014 is barred by limitation even under the proviso of section

73(1) of the Act.

SCN is issued based on assumption and presumptions and hence

vague and incoherent.

The extended period for issuing Show Cause Notice as prescribed"
under section 73(1) is inapplicable in the instant case. The short
payment of service tax as mentioned in the impugned Show
Cause Notice is not because of reason of fraud, collusion, willful
misstatement or suppression of facts or contravention of any
provision of service tax or rules is made with an intent to evade
payment of . service tax. The appellaflt did not
willfully/deliberately suppress any facts. In other words, there
was no positive act by the appellant to evade the service tax. In

this regard the appellant relied upon the following decisions

1. Oriental Insurance Company Limited (2021 (5) TMI 869}
- (CESTATE, New Delhi)

2. Om Sai Professional Detectives and Secutirites Setvice Pv.t Ltd.
Vs. CCE {2008—12-STR 79 (Tri. Bang)}




The appellant had rfé:f”"c‘ft?l‘l'eé%ed service tax from the recipient of
service as substantial income is earned form the activity of sale of
goods. The appe‘llant'relied upon-foilowing decision in support of

the above submission

1. Balaji Manpower Service Vs, UOI 2019 (31) GSTL 418 (P&H)

2. M/s Honda Cars India Ltd. Vs. CE€E and vice-versa, 2018(3)
TMI 257(CESTAT New Delhi)

Hi-Line Pens Ltd. Vs. CCE, Delhi-2017(5) GSTL 423 (Tri—Del.)
Hans Interior Vs CCE-2016-TIOL-1155-CESTAT-Chennai
Loop Mobile India Ltd. Vs CCE-2016-(959)-CESTAT-MUM
Polaris Software Lab Ltd. Vs. CCE -2016(427)-CESTAT-MAD
Saraswati traders vs CCE (1569)-CESTAT-ALL

N a ke

Even if service tax is payable the appellant is eligible to discharge

service tax on actual receipt.

In respect to interest on delayed payment of Service tax the
appellant submit that as the service tax is not leviable, interest
under section 75 of Finance Act,A 1994 cannot be recovered.
Reliance is placed on the. case of Sundaram Textiles Ltd.
2014(36)STR 30(Mad.).

Similarly, since the appellant are not liable to pay service taX,'

demand of penalty under section 77 (1) does not arise.

Penalty under section 78 of the Finance Act, 1994 cannot be
imposed merely due to failure to disclose or declare as it would
not be amount to suppressiori. The applicant relied upon the case

of Anand Nishikawa Co. Ltd. Vs. CCE, Meerut in support of the

above submission. In this regard Reliance is placed on the.

following judgments of the Hon’ble Supreme Court

1. Collector Vs. Chemphar Drugs & Liniments-1989(40)ELT 276
(S.C.)
2. Padmini Products Vs CCE

é. Sarabhai M. Chemicals Vs, C‘CE
168=2005(179)ELT 3(S.C.)

(2005)2  SCC




4. Fanwa Cnemicais Pvt. Ltd. Vs Commissioner-2000 (loY) ELL
257 (8.C.)

5. Uniworth Textiles Ltd. Vs. Commissioner-?O13(288)EL_T.
161(S.C))

6. CCE Vs. Sh. Suthan Promoters 2010-623-HC-MAD-ST

» Since the appellant are not liable to register under the Act, late fees
of Rs. 40,000/~ under section 70 of the Act cannot be imposed on the

applicant

5. Personal Hearing in the case was held on 28.07.2023. Ms. Labdhi
Shah, CA, appeared on behalf of appellant for the hearing. She
reiterated the submissions made in appeal memorandum. She stated
that the appellant had provided works contract service in respect of
recording of sound in the media which was supplied with materials to
the customers and therefore the appellant is eligible for abatement.
Subject to the extending abatement and threshold exemption, the

appellant is not liable to pay service tax.

6. I have gone through the facts of the case, submission made in the
Appeal Memorandum, oral submissions made at the time of personal
‘hearing'and the material available on record. The issue before me for
decision is whether the impugned order passed by the adjudicating
authority confirming demand of service tax amount of Rs. 24,756 /'-
along with interest and penalties, considering the facts and
circumstances of the case, is legal and proper or otherwise. The diéput(?

pertains to the period F.Y. 2014-15.

7. It ié observed that the demand of service tax vide Show Cause

‘Notice (supra) was raised against the appellant on the basis of the data

received from Income Tax department. As per the data received from
Income Tax department, the appellant had received Rs. 18,40,434/-
during FY. 2014-15 and received no income during F.Y. 2015-16 and
2016-17. On the basis of documentary evidence i.e. P & L Account,
Balance Sheet, etc. for F.Y. 2013-14 and 2014-15 submitted by the
appeﬂant the adjudicating authority found that out of the gross receipt
of Rs. 18,40,434 /- during F.Y. 2014-15 Rs. 6,40,144 /- was not'taxable

service income as the said income had been earned by the appellant

from sales of good, which was covered under negative-list as per section
- o 5 ,%q?f'»" ’»::@:‘.“"%;\
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66D (e of the Act. Further, the remaining income of Rs. 12,00,290/-
earned from sound recor’diﬁé' gervme was covered under taxable service;
as such the appellant was under the liability to pay service tax thereon.
The adjudicating aﬁ%hority also found income received during F.Y.
2013-14 was less than 10 lakhs. In view of the above, the order was

passed revising the service tax liability as shown under:

Sr. Description 2014-15
No. :
1. | Total Income ' 18,40,434
o Less-Non-taxable value (trading of 6,40,144
goods)
Less-SSI exemption (Notification
3 No. 33 of 2012) 10,00,000
4, Gross Taxable Value : 2,00,290
5. Service Tax Payable @ 12.36% 24,756

8. It is observed that the contention of the appellant is that service
provided by way of sound fecording is works contract service Vas in
execution of the service transfer of property in goods component like
- pendrive were used and which are liable to sales tax. Therefore I find
that it is not disputable that the appellant is liable to iaay service tax
only on the 70% of value. Considering the receipt of the appellant
during FY 2014-15 was only Rs. 12,00,290/- the abated taxable value
is amounting to Rs. 8,40,203/-, which is below the threshold limit of
Rs. 10 lakhs. The adjudicating authority held that the appellant had
received income of Rs. 6,42,567/- in 2013-14 which is also below the
threshold limit of Rs. 10 Lakhs. Therefore, in terms of Notification No..
33/2012-ST dated 20.06.2012 the appellant are not liable to pay any
service tax in respect of the taxable serviceé provided by them during

F.Y. 2014-15.

9. For ease. of reference I reproduce the relevant legal provision

contained under Section 65B (54) of the Act as below:

(54) “works contract” means a contract wherein transfer of property in

goods involved in the execution of such contract is leviable to tax as sale of




maintenance, renovation, alteration of any movable or immovable property
or for carrying out any other similar activity or a part thereof in relation to

such property;

Further, the legal provisions contained under Rules 2A of the Service

Tax (Determination of value), 2006 are reproduced below:

“2A. Determination of value of service portion in the execution of a works

contract.-

Sﬁbject to the provisions of section 67, the value of service portion in the
execution of a works contract , referred to in clause (h) of section 66E of the

Act, shall be determined in the following manner, namely:-

(i) Value of service portion in the execution of a -works contract shall be
equivalent to the gross amount charged for the works contract less the value

of property in goods transferred in the execution of the said works contract.

(i) Where the value has not been determined under clause (i), the person
liable to pay tax on the service portion involved in the execution of the works
contract shall determine the service tax payable in the following manner,

namely:

(A) in case of works contracts entered into for execution of original works,
service tax shall be payable on forty per cent of the total amount charged for

the works contract;

(B) in case of works contract entered into for maintenance or repair or
reconditioning or restoration or servicing of any goods, service tax shall be
payable on seventy percent of the total amount charged for the works

contract;

(C) in case of other works contracts, not covered under sub-clauses (4) and
(B), including maintenance, repair, completion and finishing services such
as glazing, plastering, floor and wall tiling, installation of electrical ﬁttingé of
an immovable property , service tax shall be payable on sixty per cent. of the

total amount charged for the works contract;

10.  In view of the above provision, I find that the service provided by
way of sound recording is works contract service as in execution of the
service transfer of property in goods component like pendrives were

used and which are liable to sales tax. The taxable value during FY.

ESpe

2014-15, after applying abatement @ 30% ir res
| 10 i
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Service entered into for mainienance or repair or reconditioning or
restoration or servicing of any,,goods amounting to Rs. 12,00,290/-
comes. to Rs. 8,40,&208 /- Accordingly, the total taxable value of the
appellant from providing taxable services during F.Y. 2014-15 is
aniounting to Rs. 8,40,203/-, which is below the threshold exemption
limit of Rs. 10 lakhs as per Notification No. 33/2012-ST dated
20.06.2012. Consequently,-the appellant are not liable to pay service
tax on the income. In view thcreof, [ am of the considered view that the
adjudicating authority has erred in conﬁrming the demand of service

tax amounting to Rs. 24,756/ for FY. 2014-15.

11. Accordingly, in view of my foregoing discussions, I set aside the
impugned order passed by the adjudicating authority for being not
legal and proper and allow the appeal filed by the appellant.

12. Since the demand of service tax is not sustainable on merits,

there does not arise any question of interest or penalty in the matter.

13, . 3fUided! gRT SRR e &1 Fuer SRIsd &l I {5y & 71

-

The appeal filed by the appellant stands disposed of in

above terms.
/% § -

(Shiv Pratap Sifgh)
. Commissioner (Appeals)

Dated:  .08.2023 .
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Superintendent(Appeals)
.CGST Ahmedabad.
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BY RPAD/ SPEED POST -
To

M/s. Kushal Vijaykumar Advani, ' Appellant
116, Himalaya Arcade, '
Opp. Vastrapur lake,

Ahmedabad -380 054
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- The Assistant Commissioner Respondent
CGST & Central Excise
Division VI, Ahmedabad.

Copy to :

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner Central GST, Ahmedabad South. _

3. The Asstt. Commissioner (HQ System) Central GST, Ahmedabad
South (for uploading the OIA).

Mard File,

5. P.A. File.
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